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IIQTIOI TO CBBTIU OUBSTIOIS TO DB COMMISSIQIf

Introduction

Ohio Radio Associates, Inc. (WORAW), by its attorneys, pursuant to Section

1.115(e)(3) of the CO..ission's Rules, hereby submits this WMotion to Certify

Questions to the COlUllission. W ~he motion results from B.aring Designation Order,

DA 93-423, released April 15, 1993 (wIRQW), which was issu.d by the Chi.f, Audio

Services Division, pursuant to del.gated authority. ~e aotion is tiaely filed

pursuant to Sections 1.4(g) and 1.115(e)(3).

Review of the IRQ before the COmaission is request.d becaus. the action

taken pursuant to delegated authority is in direct conflict with established

CO_ission preced.nt and policy. IU, S.ction 1.115(b)(2)(i). n. 1m2 contains

egregious errors as to controlling questions of law which require imaediat.

consideration. Such iIUIlediate consideration would ..terially exp.dite the

ultimate resolution of this proceeding. IU, Section 1. 115 (e)(3) • In support

of its motion, ORA subaits the following co..ents.

statement of the Case

ORA fil.d on March 26, 1992, and supple.ented on July 29, 1992, and January

25, 1993, petitions to deny and dis.iss against David A. Ringer (WRingerW), ASP

Broadcasting COrp. ( wASP W), Wilburn Industries, Inc. ( wWilburnW), ltyong Ja

Matchak (wMatchak W), and Shellee P. Davis (WDavis W). It contended that these

applications must be dismissed with prejudice because they propos. a short

spacing of 6.84 ka. ORA proposes a fully-spaced and technically suitable tower

sit., which the competing parti.s have not cont.sted.

Under long-established COmmission policy with respect to comparativ.

hearings, when an applicant is short-spaced and at least one applicant in the

proceeding is fully-spaced and no question is raised as to the availability or

technical suitability of the fully-spaced site, the short-spaced applicant will

not be designated for hearing and will b. imm.diat.ly dis.issed. Je.e. Mountain

Broadcasters, 7 PCC Rcd 4219, 4220, paras. 2 and 12 (1992); raYne COIaupicatiops.

~, 1 PCC Red 1052, 1053, paras. 6, 9-10 (Rev. Bd. 1986), ~, Eyergr••p

Broadcasting CO., 6 PCC Red 5599, 5605, n. 3 (1991); laSUabo Broadcasting Co.,

6 PCC Rcd 4879, para. 5 (1991); Madalina Broadcasting, Inc., 6 PCC Rcd 2508,



2509, para•• 3-5 (KNB 1991); y.ll.y R.dio, 5 FCC Rcd 4875, 4876, par•• 5 (KNB

1990); Dopavan Burk., 104 FCC2d 843 (1986); Mls...dia, 67 FCC2d 1527 (1978);

Cl••rl.k. Broadc••tins co., 47 F.d. Reg. 47931 (1982); and Korth Texa. Medi••

Inc. v. FCC, 778 F.2d 28, 34 (1985) (.11 of the cit.d c•••• will h.r.in.ft.r b.

r.ferred to .s the -Konh T.x•• - policy or lin. of c•••• ).

Th. .pplic.tion. in thi. proc••ding were fil.d for a chann.l which w••

• llocat.d y.ar••go. Th. allot••nt i. now v.c.nt bec.u•• the lic.n•• w•• d.l.ted

••• re.ult of deni.l of the r.n.w.l .pplic.tion. Th••hon-.p.c.d applicant•

• r. propo.ing the u.. of the .xi.ting tow.r of the d.l.t.d lic.n... • That

.t.tion waf .hort-'p.c.d to st.tion W'.I.".rF-...., Tiffin, Ohio, but waf

-grandf.th.red- und.r S.ction 73.213. on Sept.mber 11, 1992, St.tion WTTF-FN

filed informal obj.ction. to the .tt••pt to reinstitute the .hon-.p.cing c.u••d

by the d.l.t.d and d.funct .tation.

In oppo.ing ORA'. p.tition to d.ny .nd di••i •• (.nd St.tion WftF-.... '.

obj.ction.), Ring.r, ASF, Wilburn, Katch.k, and Davi. contended, without citing

any case precedent, that the -Korth T.xas- policy and lin. of c•••• doe. not

.pply to thea becau.e they filed their .pplic.tion. pur.u.nt to Section. 73.213

and/or 73.215. According to the.e .pplicant., th.y .r. entitl.d to the ....

-gr.ndf.th.ring- right. und.r Section 73.213 a. the d.leted lic.ns•• r.gardl•••

of the fact that th.y h.v. no privity with the d.leted lic.nse. and/or that the

direction.l antenna provi.ion. of S.ction 73.215 c.n b. us.d .t a .hort-.pac.d

tow.r .it. r.gardl... of the f.ct that fully-.pac.d .nd t.chnically .uitabl•

• ite••r. av.ilable. one of the applicant••cknowledged that it relied on the

informal advice of a comei.sion .taff .emb.r that the applications for

w••t.rvill. could b. fil.d .t the .hort-.pac.d .it. of the d.l.t.d lic.n••• ,

pur.uant to Section. 73.213 and/or 73.215, without ri.k of b.ing di••i •••d.

Discullion

The 1mQ, in denying ORA's petition., failed to discu•• or even to cit. the

-Konh T.xa.· policy and lin. of ca.e.. Rath.r, it r.lied on BZ COMUPica1;iop. «

Inc., DA 93-361, rel••••d April 5, 1993, for the novel propo.ition th.t n.w
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applican~a could aasWie ~he ahort-spacing of a dele~ed licensee. n is a hearing

designa~ionorder .dop~ed under deleg.~ed au~hori~y by ~he Chief, Audio Services

Division. Bowever, ~he CO-ission s~aff has no legal au~hori~y ~o change,

overrule, make up i~s own policy, or ignore CO..ission policy and preceden~.

~, Sec~ion 0.283(b). The s~aff is required ~ faithfully follow CO..ission

policy and preceden~. RIO Geperal. Inc. v. PCC, 670 P.2d 215, 223-224 (1981).

Even if a hearing designation order adop~ed under delega~ed au~hori~y could

overrule COmmission policy and case preceden~, ~he s~aff's reliance in ~he I»Q,

at para. 8, on II COMuDicatiops. Ipc. is aisplaced. Tha~ case has no

applicabili~yor relevance ~o ~he fac~s and legal issues in ~hi. proceeding. 1.1

is a renewal case where a short-spaced incumbent licensee sough~ ~o dis.iss a

challenger which also proposed a short-spaced ~ower si~e.

In I}, a~ para. 17, ~he s~aff ruled ~ha~ ~he challenger could propose a

short-spaced tower si~. equivalen~ or less short-spaced ~han ~he short-spaced

incumben~ licensee. Tha~ result was manda~ed by Royce Interna~ional, 2 pee Red

1368 (1987), which is a renewal case. Bere, ~he ins~an~ proceeding is no~ a

renewal case, ~here is no exis~ipq licepsee, and ~here is no unavailabili~y of

fully-spaced ~ower si~es.

The 1m2, a~ paras. 8-9, and n. 5, also erred in holding ~ha~ under Sec~ion

73.215, applicants could specify short-spaced ~ower si~es wi~hou~ deaons~ra~ing

~h. unavailabili~y of fully-spaced si~es. In MN Docke~ Ho. 87-121, 6 pee Red

5356, 5360, para. 27 (1991), ~he COmmission ruled ~ha~ applica~ions would be

granted under Sec~ion 73.215 2P!Y in ~hose exceptional cases where A2 fully

spaced si~es are available and 2P!Y in cases of pecessi~y. Thus, ~here is no

ques~ion ~ha~ the "Horth Texas" policy is unaffec~ed by ~he adop~ion of Sec~ion

73.215.

The BRQ, a~ paras. 8, 10, and n. 6-7, erred in holding that Sec~ion 73.213

"grandfathers" vacant allouen~s. In John M. Saloy, 8 PCC Red 172, 174, para.

17 (1993), ~he COmmission explici~ly held ~ha~ Sec~ion 73.213 applies only ~o

exis~inq short-spaced sta~iops. When an allo~.en~ beco.es vacan~, Sec~ion 73.213

- 3 -



i. no longer applicable. ~e .~r.ined ra~ionali.a~ionof ~he ~ in a~~..p~ing

~o di.~inguishS.lov i. un.v.iling. ~e CO-i••ion'. holding in S.lov by i~. own

langu.ge is .pplic.ble ~o .11 .llo~.en~s .nd no~ ju.~ ~o sOlie .110~lIlen~s.

Moreover, ~h.re i. no logic.l rea.on ~o liai~ coaai.sion policy in ~his respec~.

Th. s~aff is .gain .~~••p~ing ~o improperly ignore, ch.ng. e.~abli.hedCO_i••ion

policy, or .ak. up i~s own policy.

Th. IRQ, .~ p.r.. 11, .rr.d in holding ~h.~ D.vi. n.ed no~ ob~.in ~h.

con••n~ of S~a~ion W'l"1'F-FII ~o increa.. pow.r froa 3 kw ~o 6 kw. S.c~ion

73.213(c)(2) r.quire••uch con••n~. ~. fac~ ~h.~ D.vi. will purpo~edly no~

incr•••• r.di.~ion ~oward S~a~ion W'l"1'F-FII i. l.g.lly irrel.v.n~. In MM Docket

No. 88-375, 6 FCC Rcd 3417, 69 RR2d 303, 307, p.ra. 19 (1991), ~he CO_i••ion

held ~ha~ con.en~ under Sec~ion 73.213 is no~ "nego~ia~ed accep~ance of

in~.rf.r.nc•• " Ra~h.r, i~ i. an .ckDowl.dg_en~of ~he propo••d aodifica~ion and

• s~a~...n~ ~ha~ ~h. aodific.~ion is no~ objec~ionable.

~e reli.nc. of ~he IRQ, a~ p.r•• 11, on MM Docke~ Ho. 88-375, 6 FCC Rcd

3417, supr., for ~he proposi~ion ~h.~ sho~-sp.c.d s~.~ion. c.n incre.se power

wi~hou~ ~he con••n~ of ~he au~ual sho~-spaced s~a~ion i. aisplaced. ~e

langu.ge quo~ed, a~ paras. 39-40, is only in ~he con~ex~ of whe~her sho~-.paced

s~a~ions incr.asing pow.r in a direc~ion .way from ~h••u~ual .ho~-.paced

s~a~ion are required ~o reduce exi.~ing in~erference ~o ~he .u~u.l .ho~-spaced

s~a~ion. Th. CO_i.sion held ~h.~ i~ will permi~ facili~ie. eDh.nc_.n~s under

Sec~ion 73.213 .nd will allow ~h.~ s~.~ion ~o re~ain curren~ cover.ge in

direc~ions where overlap exis~s. 'rhus, ~his holding is legally .nd f.c~u.lly

irrelevan~ ~o ~he ins~an~ proceeding.

Davis is no~ eligible ~o use Sec~ion 73.213(c)(1), which require. no

consen~. ~a~ provision, by defini~ion, only .pplie. ~o olBDidirec~ional 3 kw

opera~ions.

~e ~, .~ p.ra. 12, and n. 8, erred in holding ~ha~ ..endaen~s filed by

Ka~chak .nd D.vi••f~er ~he Karch 9, 1992, d.~e for ..endaen~. of righ~ were

~iaely filed. ~ese ..endaen~. were ini~ially d.~e .~..ped Karch 10, 1992.

- 4 -



After ORA raised this issue, the Commission staff back-dated the receipt date to

March 9, 1992. The ~'s explanation of these mysterious and behind the scene

maneuvers raises more questions than it answers. ORA and the other coapeting

applicants have a right to know the total circuastances of how and why the date

stamp on these ..endaents were changed after the fact from March 10 to March 9.

IB, section 1.1208(b) (1). The 1m2 is silent on this crucial issue. Until these

questions are fully answered, Matchak and Davis aust receive no benefit for their

basic or comparative qualifications from these late-filed ..endaents.

The ~, at n. 8, erred in holding that Davis did not violate the §I~

rules by communicating with the staff before filing as to the merits of her

.hort-spaced application. section 1.1208(b)(1) prohibits such contact if the

applicant intends to file a mutually exclusive application which would cause the

proceeding to become restricted. Accord, MM pocket Ho. 86-225, 2 FCC Red 3011,

3023, para. 88 (1987).

WHEREFORE, in view of the foregoing, the applications of Ringer, ASF,

Wilburn, Matchak, and Davis are impermis.ibly short-spaced and must accordingly

be dismis.ed with prejUdice. If the applications of Matchak and Davis are not

dismis.ed, their amendaents filed on March 10, 1992, aust not be accepted for

pUrPOse. of enhancing their basic or comparative qualifications.

The Presiding Judge is urged to certify these questions to the ooaaission

for immediate resolution. The ImQ is contrary to established Commi..ion policy

and precedent as to these matters. The failure to immediately correct the errors

will result in a waste of re.ource. for the Co..i ••ion and the applicant••

McHAIR & SANFORD, P.A.

April 22, 1993
020979.00001 ORA.10
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